Extract from the Constitution
5.3 CODE OF GOOD PRACTICE FOR COUNCILLORS AND OFFICERS DEALING WITH
PLANNING MATTERS

3. FETTERING DISCRETION IN THE PLANNING PROCESS
o Don’t fetter your discretion and therefore your ability to participate in planning decision
making at this Council by making up your mind, or clearly appearing to have made up your
mind (particularly in relation to an external interest or lobby group), on how you will vote on any
planning matter prior to its formal consideration at the meeting of the planning authority and of
your hearing the officer‘s presentation and evidence and arguments on both sides.

Fettering your discretion in this way and then taking part in the decision will put the Council
at risk of a finding of maladministration and of legal proceedings on the grounds of there being
a danger of bias or pre-determination or a failure to take into account all of the factors enabling
the proposal to be considered on its merits.

o Do be aware that you are likely to have fettered your discretion where the Council is the
landowner, developer or applicant and you have acted as, or could be perceived as being, a
chief advocate for the proposal. (This is more than a matter of membership of both the
proposing and planning determination committees, but that through your significant personal
involvement in preparing or advocating the proposal you will be, or perceived by the public as
being, no longer able to act impartially or to determine the proposal purely on its planning
merits.)

o Do also be aware that, whilst the Members‘ Code of Conduct provides for a presumption
that you may regard yourself as not having a prejudicial interest in matters which relate to
these organisations but you must exercise your discretion in deciding whether or not to
participate in each case:

(a) another relevant authority of which he/she is a member;

(b) another public authority in which he/she holds a position of general control or
management

(c) a body to which he/she has been appointed or nominated by the Council as its
representative;

(d) the housing functions of the Council where the member holds a tenancy or lease with a
relevant authority, provided that he/she does not have arrears of rent with that relevant
authority of more than two months, and provided that those functions do not relate
particularly to the member's tenancy or lease;

(e) the functions of the Council in respect of statutory sick pay under Part XI of the Social
Security Contributions and Benefits Act 1992, where the member is in receipt of, or is
entitled to the receipt of such pay from a relevant authority; and

(f) the functions of the Council in respect of an allowance or payment made under sections
173 to 176 of the Local Government Act 1972 or section 18 of the Local Government
and Housing Act 1989. You should still declare a personal interest even if you consider
your interest is not prejudicial.

o Do be aware that if:

- you have been significantly involved in the preparation, submission or advocacy of a
planning proposal on behalf of:

- another local or public authority of which you are a member; or

- a body to which you have been appointed or nominated by the Council as its
representative; or

- you are a trustee or company director of the body submitting the proposal and were
appointed by the Council



You should always disclose a prejudicial as well as a personal interest and withdraw.

o Do consider yourself able to take part in the debate on a proposal when acting as part of a
consultee body (where you are also a member of the parish council, for example, or both a
district and county councillor), provided:

- the proposal does not substantially affect the well being or financial standing of the
consultee body;

- you make it clear to the consultee body that:
- your views are expressed on the limited information before you only;

- you must reserve judgement and the independence to make up your own mind on each
separate proposal, based on your overriding duty to the whole community and not just to
the people in that area, ward or parish, as and when it comes before the Committee and
you hear all of the relevant information; and

- you will not in any way commit yourself as to how you or others may vote when the
proposal comes before the Committee; and

- you disclose the personal interest regarding your membership or role when the
Committee comes to consider the proposal.

o Don’t speak and vote on a proposal where you have fettered your discretion. You do not
also have to withdraw, but you may prefer to do so for the sake of appearances.

o Do explain that you do not intend to speak and vote because you have or you could
reasonably be perceived as having judged (or reserve the right to judge) the matter elsewhere,
so that this may be recorded in the minutes.

o Do take the opportunity to exercise your separate speaking rights as a Ward/Local Member
where you have represented your views or those of local electors and fettered your discretion,
but do not have a personal and prejudicial interest. Where you do:

- advise the proper officer or Chairman that you wish to speak in this capacity before
commencement of the item;

- remove yourself from the member seating area for the duration of that item; and

- ensure that your actions are recorded.

9. DECISION MAKING

o Do ensure that, if you request a proposal to go before the Committee rather than be
determined through officer delegation, that your reasons are recorded and repeated in the
report to the Committee.

o Do come to meetings with an open mind and demonstrate that you are open-minded.

o Do comply with section 54A of the Town and Country Planning Act 1990 and make
decisions in accordance with the Development Plan unless material considerations indicate
otherwise.

o Do come to your decision only after due consideration of all of the information reasonably
required upon which to base a decision. If you feel there is insufficient time to digest new
information or that there is simply insufficient information before you, request that further
information. If necessary, defer or refuse.

o Don’t vote or take part in the meeting‘s discussion on a proposal unless you have been
present to hear the entire debate, including the officers* introduction to the matter.

o Do have recorded the reasons for Committee's decision to defer any proposal



o Do make sure that if you are proposing, seconding or supporting a decision contrary to
officer recommendations or the development plan that you clearly identify and understand the
planning reasons leading to this conclusion/decision. These reasons must be given prior to the
vote and be recorded. Be aware that you may have to justify the resulting decision by giving
evidence in the event of any challenge.



